
September 20, 2010 

Legal mess over charter shows no one's above the law 

Charles Chieppo 
When President Richard Nixon refused to provide Oval Office audio tapes sought by Watergate Special Prosecutor Leon Jaworski in 1974, the U.S. Supreme Court ruled against the president, rejecting "an absolute, unqualified presidential immunity from judicial process." 

It was the last straw for Nixon, who resigned less than two weeks later.

Thirty-five years later, a lesser controversy has erupted in Massachusetts over the process by which the Gloucester Community Arts Charter School (GCA) was approved.

When a group of Gloucester parents sued, the commonwealth argued "this court has no jurisdiction over the Board (of Elementary and Secondary Education)'s discretionary decision to grant a charter no matter how corrupt or illegal," according to a state Superior Court judge who ruled that the parents have standing to sue.

On Feb. 4, 2009, officials from the Massachusetts Department of Elementary and Secondary Education's Charter School Office met with state Education Commissioner Mitchell Chester to share the office's finding that the proposed Gloucester charter school did not meet established criteria for approval. It is the commissioner's responsibility to recommend to the Board of Elementary and Secondary Education whether a charter should be granted.

The next evening, state Education Secretary Paul Reville sent Chester, then at a conference in Arizona, an e-mail. (The e-mail was obtained and first reported on by the Gloucester Daily Times.)

"We have to show some sympathy in this group of charters or we'll get permanently labeled as hostile," Reville wrote, and asked if Chester "could see his way clear to supporting" the Gloucester charter application. According to a January 2010 state Inspector General's report, Chester indicated to Reville the next day, before returning to Massachusetts, that he was willing to recommend that GCA be approved. 

When Chester made his recommendation to the Board less than two weeks later, it was the first time a charter had been awarded to an applicant group the Charter School Office had not recommended for approval.

According to the Inspector General, Chester failed to inform the board of the Charter School Office's recommendation, instead conveying "the impression that he and the (Charter School Office) had mutually recommended approval." 

Despite the almost immediate return e-mail indicating his willingness to recommend GCA for approval by the board, Chester claims in an affidavit that he performed his own independent evaluation subsequent to receiving the Charter School Office's recommendation against awarding the Gloucester charter. 

At a June 2009 state legislative hearing, Chester told a member of the Joint Committee on Education that the Charter School Office's recommendation was "preliminary material" that "was designed to start the conversation..." But three high-ranking Department of Elementary and Secondary Education officials told the IG the document was "a final product." 

The IG's report cites testimony from the same department officials in concluding that Chester recommended the board approve the GCA application "without having reviewed Charter School Office's criteria-by-criteria analysis or having undertaken any subsequent process by which he determined that the ... application had in fact met the established criteria." 

The court agreed with the IG, finding "a strong factual showing that the Commissioner, despite his affidavit to the contrary, did not perform his own evaluation of the GCA application but, to the contrary, ignored the state regulations and caved into political pressure..." 

The IG's January report concludes "that the process used in approving the (Gloucester) charter was procedurally defective" and "the charter should be deemed void." Again, the court vindicates the IG's finding, citing "considerable evidence to the effect that the Board and the Commissioner blatantly ignored and violated state law when the GCA charter for political reasons."

The court's ruling allowed the Gloucester charter school case to move forward to a final decision. Even more important in the long term its finding that, "If the Legislature is to immunize a state actor from all legal restraint and judicial supervision, the Legislature, at least, must state that clearly."

That critical point affirms the basic concept at the heart of U.S. v. Nixon: No one — not even high-ranking government officials — is above the law. 
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